Employment opportunities and job accessibility of disabled persons: an analysis of the law and practice in selected jurisdiction by Ali Mohamed, Ashgar Ali & Ahmad, Muhamad Hassan





Ashgar Ali Ali Mohamed
Ahmad Ibrahim Kulliyyah of Laws (AIKOL)
International Islamic University Malaysia (IIUM)

Muhamad Hassan Ahmad
Ahmad Ibrahim Kulliyyah of Laws (AIKOL)





In general, employers are not keen to hire or retain persons with disabilities by giving various reasons. On the other hand, it is a universally recognised principle that all persons must be given equal opportunity to engage in gainful employment and this should include the disable persons. In view of that many jurisdictions across the globe passed legislations to ensure the employment of persons with disabilities and protect them from discrimination on the grounds of their disabilities in employment. Accordingly, this paper aims at evaluating the employment opportunities and job accessibility available to disabled persons mainly under Malaysian laws and briefly in selected jurisdictions such as the United Kingdom (UK), the United States (US) and Canada. It is found that albeit the Malaysian Persons with Disabilities Act 2008 advocates for better employment opportunities and accessibility of disabled employees, the Act however have not adopted words such as ‘discriminate’ or ‘protection of persons with disability against discrimination’. Therefore, it is proposed that there is a need to legislate a workplace discrimination law which should prohibit inter alia, discrimination against the disabled persons either when seeking employment or in the workplace. In addition, there is an urgent need to amend Article 8(2) of the Malaysian Federal Constitution, firstly, to explicitly prohibit discrimination on the grounds of disability, and secondly, to extend its application to employees in all sectors regardless of whether it is public and private sector. Finally, it is suggested that the Malaysian government should initiate Wage Subsidy Programs to encourage the employment of persons with disability.






Generally, employers are shying away from hiring or retaining in employment a person with disabilities either because they are considered a ‘burden’ or ‘liability’ to the employer or that the employer has no facilities to house them in their work site. The period of a person’s disability can be categorised into disability prior to the employment and disability after being in the employment which may arise due to congenital or from later injuries or illness. The first category comes into play when an employer knowingly engages an employee with a disability. The issues that surround this category of employees are that they are vulnerable to exploitation due to the inadequacy of the disabled employees’ protective laws. In Malaysia, although the Persons with Disabilities Act 2008 advocates for better provision of employment opportunities and accessibility by employers towards disabled employee, the Act however have not adopted words such as ‘discriminate’ or ‘protection of persons with disability against discrimination’. Such omission raises questions of equality between a disabled person and his/her able-bodied counterparts. This is unlike in many developed countries where there are strong human rights advocate promoting inter alia, the rights of the disabled employees. 

In relation to disability arising after being in employment which injuries or illnesses may be related to employment or otherwise, the issue surrounding this category is retaining the employee in the employment, victimization, pressure or coercion to resign from employment, among others. However, this would depend on the nature of the injuries or illnesses and whether the employer is justified to medically board out the employee and this would require consideration of factors such as the nature of employment and the position held by the employee, the seriousness or the extent of the disability, the duration of the illness, the prospects of recovery and the length of employment prior to the incapacity, among others. In light of the above, this paper discusses the issue whether the employment statutes in Malaysia adequately accord protection to an employee with disabilities. 

At this juncture it is worthwhile noting that the employer’s priority generally is to maximise the production derived from his labour power and minimise the cost of hire. Every job will have a set of key competencies, some of which are essential and others desired. Competencies or skills are required to adequately perform the task. If a wrong person is hired for the position and is not living up to the expectations of the job, the employer is not bound to retain him in employment. However, to remove him from employment would require compliance with certain established guidelines which is to avoid subsequent claims for unfair dismissal. It is an established principle of industrial law that to justify a dismissal, the employer must establish sufficient circumstances such as unsatisfactory work performance, redundancy or misconduct. In relation to poor performance or incompetency an employer cannot dismiss the worker without first informing him where he is slacking and giving adequate time for the worker to improve before resorting to termination of employment for poor or unsatisfactory work.​[1]​ 

In short, while hiring workers might not be a difficult task for the company, the situation is not the same in relation to termination of a worker unless the requirements of the law for such exercise is carefully observed and hence, employers are always careful in ensuring that they hire the right candidate for a specific job. The procedure to medically board out an employee with prolong injury or illness may be illustrated with reference to the collective agreement in Kesatuan Kakitangan Eksekutif Industri Makanan v Network Foods Industries Sdn Bhd,​[2]​ where article 18 provides: “A staff suffering from Pulmonary Tuberculosis, Cancer, Leukaemia, Cerebral Thrombosis, or any terminal disease that requires prolong absence from work, will be granted sick leave with full pay to a maximum of six [6] calendar months, another six months leave with half pay, and the following months with no pay. The Staff may be medically boarded out, provided always that the company seeks the advice of a company doctor before terminating on medical grounds the service of the staff concerned”.


EMPLOYMENT OF DISABLED PERSONS IN MALAYSIA

It is universally accepted fact that all persons must be given equal opportunity to engage in gainful employment and this should include the disable persons. There are a good number of disable persons with necessary employable qualifications including graduates either from the universities or technical institutions in Malaysia who have secured employment as lecturers, lawyers, marketing executives, account executives, and administration officers, among others. There are also many who are still unemployed. It is a fact that the disabled persons have aspiration to lead a normal life and have future expectation to earn a respectable living for themselves rather than depending on aids from the State. These persons unfortunately find it difficult to be gainfully employed because employers who are generally profit oriented would give preference to physically healthy candidates. 

As of October 2018, the statistics from Social Welfare Department show that there are 488,948 registered persons with disabilities, which translates to 1.53% of Malaysia’s population. However, in terms of employment, the number of people with disabilities working in 2018 was at 0.003% in the public sector and 0.001% in the private sector.​[3]​ The government’s policy of having at least one per cent of person with disability (Orang Kurang Upaya [OKU]) in the public sector has failed to meet the target despite the adoption of this policy for the past three decades. The reasons why the disabled persons are not engaged in employment are driven largely by the external factors namely that the employer has no facilities to house the disabled person in the workplace besides other issues such as the high medical costs and the difficulty of commuting to the workplace. However, there some international companies in Malaysia who take great pride in actively promoting equal opportunities for disabled employees.

Be that as it may, the Malaysian Government had signed the Proclamation on Full Participation and Equality of People with Disabilities in the Asia and Pacific Region. Further, in 2008, the United Nations Convention on the Rights of Persons with Disabilities 2007 was ratified by Malaysia.​[4]​ This convention requires inter alia, countries to prohibit discrimination on the basis of disability in employment, including during recruitment and the course of employment. This had led to the legislation of the Persons with Disabilities Act 2008 (Act 685).​[5]​ The Act provides for the registration, protection, rehabilitation, development and wellbeing of persons with disabilities especially in relation to access to public facilities, transportation, recreation, leisure and sport services. Section 2 defined ‘persons with disabilities’ to include those who have long term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society. Section 25(1) deals with issuing of a person with disability card, ‘Kad OKU’.

In relation to employment opportunities and accessibility by employers towards disable employee section 29 of the Act provides that persons with disabilities shall have the right to access to employment on equal basis with persons without disabilities. The above section is reproduced below.
“(1) Persons with disabilities shall have the right to access to employment on equal basis with persons without disabilities. 
(2) The employer shall protect the rights of persons with disabilities, on equal basis with persons without disabilities, to just and favourable conditions of work, including equal opportunities and equal remuneration for work of equal value, safe and healthy working conditions, protection from harassment and the redress of grievances. 
(3) The employer shall in performing their social obligation endeavour to promote stable employment for persons with disabilities by properly evaluating their abilities, providing suitable places of employment and conducting proper employment management. 
(4) The Council shall, in order to promote employment of persons with disabilities in the private sector, formulate appropriate policies and measures which may include affirmative action programmes and other measures.
(5) The Council shall promote opportunities for training for persons with disabilities in the labour market as well as opportunities for self-employment, entrepreneurship, the development of cooperatives, starting one’s own business and creating opportunities to work from home. 
(6) For the purposes of this section, ‘employer’ includes the Government”.

What is apparent from the above section is that the persons with disabilities shall have the right to access to employment on equal basis with persons without disabilities. The employer is responsible to ensure the disable employee’s just and favourable work conditions on equal basis with persons without disabilities. The above should be in terms of equal opportunities and equal remuneration for work of equal value, safe and healthy working conditions, protection from harassment and the redress of grievances. It is worth mentioning that the <okujobs.com.my>, a Non-Governmental Organisation has taken proactive measures to assist people with disabilities to seek employment. Likewise, the State Government of Johor has also taken measure to encourage persons with disabilities in the workforce in the State of Johor.​[6]​


WORKPLACE DISCRIMINATION IN MALAYSIA

It is noteworthy that the term discrimination implies an unfair treatment of two or more persons on grounds such as race, gender, disability, age and religious belief, among others. It may be categorised into two namely, the direct and indirect discrimination. Direct discrimination occurs when someone is treated less favourably than others. For example, the employee has the qualifications to do the job but was turned down because the prospective employee might want to start a family soon. Direct discrimination can also occur when someone is paid less than other employees for no good reason, selecting a particular worker for redundancy based on protected characteristics, failure to make reasonable adjustments for a disabled worker, sacking someone for making allegations of discrimination or unfairly reject a request for flexible working from a new parent. The indirect discrimination occurs when certain rules or regulations put certain staff members at a disadvantage. For example, if the employer insists all workers should work on Sundays, this could be seen as discriminating against Christians who consider it a day of worship. Discrimination may also arise on the basis of gender namely, when women for example, are treated less favourably or suffer detrimental treatment at the workplace as a result of unreasonable differential treatment between men and women.

Workplace discrimination especially involving the disable persons ought to be viewed seriously as it is common in many organisations and sectors. Such discrimination could occur in any number of situations, including: stating or suggesting preferred candidates in a job advertisement, excluding potential employees during recruitment, denying certain compensation or benefits, paying equally-qualified employees in the same position different salaries, discriminating when assigning disability leave, maternity leave, or retirement options, denying or disrupting the use of company facilities and discrimination when issuing promotions or lay-offs.

The Universal Declaration of Human Rights (UDHR) 1948 proclaims that all human beings are born free and equal in dignity and rights.​[7]​ Furthermore, specifically with regard to the employment right, it provides that: 
“(1) Everyone has the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment.
(2) Everyone, without any discrimination, has the right to equal pay for equal work.
(3) Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means of social protection.
(4) Everyone has the right to form and to join trade unions for the protection of his interests”.​[8]​

Hence, discriminate based on these protected characteristics when hiring or in the workplace would be contrary to the UDHR. It is undeniable fact that when hiring or promoting workers, an employer would need the best possible candidate and this necessarily requires scrutinising the prospective employee’s past experience, his capability in handling a particular job, and his ability of working as a team, among others. However, refusing to employ a person with disability ought to be prohibited expressly in a workplace discrimination law.

In Malaysia, Article 8 of the Federal Constitution discusses the basic concept of equality before the law and equal protection of the law. Unfortunately, this article fails to include provision on discrimination against persons with disabilities. It is worthwhile to mention a few decided cases in relation to this article, which cases although not directly related to persons with disabilities but nevertheless would serve to illustrate the application of this article to workplace discrimination. 

In Beatrice AT Fernandez v Sistem Penerbangan Malaysia & Anor,​[9]​ the Federal Court held inter alia, that the constitutional law as a branch of public law only addresses the contravention of an individual’s rights by a public authority. However, when the rights of a private individual are infringed by another private individual, constitutional law will take no recognisance of it. In this case, the appellant, a flight stewardess, had 11 years of service, was terminated from employment pursuant to the collective agreement to which the appellant was governed requires on grounds of her pregnancy during her service period. The Federal Court was faced with the issue, inter alia, on whether article 8 of the Federal Constitution applied to the terms and conditions of the collective agreement. Abdul Malek Ahmad, PCA, in delivering the judgment of the Federal Court, stated: “We took time to examine this allegation carefully and we found it is simply not possible to expand the scope to art. 8 of the Federal Constitution to cover collective agreements such as the one in question. To invoke art. 8 of the Federal Constitution, the applicant must show that some law or action of the Executive discriminates against her so as to controvert her rights under the said article. Constitutional law, as a branch of public law, deals with the contravention of individual rights by the Legislature or the Executive or its agencies. Constitutional law does not extend its substantive or procedural provisions to infringements of an individual’s legal right by another individual. Further, the reference to the ‘law’ in art. 8 of the Federal Constitution does not include a collective agreement entered”.

Again, in Noorfadilla bt Ahmad Saikin v Chayed bin Basirun & Ors,​[10]​ the High Court was faced with the issue as to whether the action of the defendants retracting the offer to be employed as an untrained teacher on the ground of pregnancy was tantamount to gender discrimination and hence, a violation of Article 8(2) of the Federal Constitution. Applying Articles 1​[11]​ and 11​[12]​ of the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) 1979, it was found that pregnancy in this case was a form of gender discrimination. The defendants’ act of revoking and withdrawing the placement memo because the plaintiff was pregnant constituted a violation of Article 8(2)​[13]​ of the Constitution. The principle of reasonable classification is only applicable to Article 8(1)​[14]​ and does not apply to Article 8(2) of the Federal Constitution. Zaleha Yusof J stated that: 

“Article 26 of the Vienna Convention on the Law of Treaties 1969 provides that every treaty in force is binding upon the parties to it and must be performed by them in good faith. The CEDAW is without doubt a treaty in force and Malaysia’s commitment to the CEDAW was strengthened when art 8(2) of the Federal Constitution was amended to incorporate the provision of the CEDAW which is not part of the reservation, i.e. to include non-discrimination based on gender. As such, I am of the opinion that there is no impediment for the court to refer to the CEDAW in interpreting art 8(2) of the Federal Constitution. Hence, applying articles 1 and 11 of the CEDAW, I hold that pregnancy in this case was a form of gender discrimination. The plaintiff should have been entitled to be employed as a GSTT even if she was pregnant. Further, the plaintiff was pregnant because of her gender. Discrimination on the basis of pregnancy is a form of gender discrimination because of the basic biological fact that only women have the capacity to become pregnant”.

Lastly, in AirAsia Berhad v Rafizah Shima bt Mohamed Aris,​[15]​ the Court of Appeal held that clause 5.1(4) of the training agreement entered into between the appellant and the respondent which provides inter alia, that the respondent must not get pregnant during the duration of the training period was a lawful contract between private parties and thus, the agreement did not violate article 8 of the Constitution. In this case, the respondent was chosen to undergo an Engineering Training Program. A material term in the Agreement contained in Clause 5.1(4) was that the respondent must not get pregnant during the duration of the training period. When the respondent became pregnant, the appellant terminated the employment of the respondent. 

It was held that there is no rhyme or reason for the learned judge not to follow the decision of the highest court in Malaysia (the Beatrice case). It is clear that the Agreement entered between the appellant and the respondent is a lawful contract between private parties. Clause 5.1(4) of the Agreement does not discriminate against the rights of women. All Clauses contained in the Agreement, especially Clause 5.1(4), do not restrain marriage and/or prohibit pregnancy if the respondent had completed the said Trainee Aircraft Maintenance Engineer Programme in the manner as stipulated in the Agreement. “Unless a treaty is domesticated, it cannot be enforced. In other words, without express incorporation into domestic law by an act of Parliament following ratification of the CEDAW, the provisions of the international obligations in the said Convention do not have any binding effect… Ratification alone does not make the provisions of treaties applicable for municipal law”.

What is apparent from the above authorities is that Article 8 of the Federal Constitution generally prohibits discrimination against a person or class of persons unless there is a rational basis for such discrimination. As persons can be classified in many aspects such as age, education, ability and occupation to name but a few, the varying needs of these persons often require separate treatment and hence, the doctrine of classification was held constitutional. In fact, Article 8(2) begins with the exclusion clause of “Except as expressly authorised by this Constitution”, which demonstrates that certain kinds of discrimination may only be allowed under the express provisions of the Constitution. There is no single provision expressly mentions in the Constitution to discriminate a person for the disability in employment and thus, it is inferred that discrimination on the grounds of disability for employment is unconstitutional. Moreover, it is noted in the Beatrice case that the protection against gender discrimination is only applicable to employees in the public sector. This state of affairs is not desirable and thus the protection should also be extended to employees in the private sector.​[16]​ Accordingly, it is proposed that there is a need to amend Article 8(2) of the Constitution, firstly, to explicitly prohibit discrimination on the grounds of disability, and secondly, to extend its application to employees in all sectors regardless of whether it is public and private sector.


DISCRIMINATION AGAINST DISABLE PERSONS IN SELECTED JURISDICTION

In many developed countries, the law has been enacted to accorded equal employment opportunities to the disable persons. In the UK, a person with disability is protected against unlawful discrimination in the workplace under the UK Equality Act 2010. The Act defines disability as a ‘physical or mental impairment’ which ‘has a substantial and long-term adverse effect on a person’s ability to carry out normal day-to-day activities’. Further, the UK Disability Discrimination Act 1995 (ADA 1995) not only protect disabled employees after they have commenced work as employees; but also protect disabled applicants before employment, that is, during the employment application and the interview stage. It provides that an employer is considered to discriminate against a disabled employee if “…for a reason which relates to the disabled person’s disability, he treats him less favourably than he treats or would treat others whom that reason does not or would not apply; and he cannot show that the treatment in question is justified”. In addition, discrimination by an employer is also manifested if “he fails to comply with a duty to make reasonable adjustments imposed on him in relation to the disabled person”. As a result, the ADA 1995 imposes on all employers to make “reasonable adjustments” to their workplaces to facilitate the needs of their disabled employees. Importantly, this imposition does not only apply to the course of employment (or typical working day), but also extended to cover recruitment events, job offers and other contractual arrangements between employer and employee.

In the US, section 12102 of the Americans with Disabilities Act 1990 defined ‘disability’ with respect of an individual as “(a) a physical or mental impairment that substantially limits one or more major life activities of such individual; (b) a record of such an impairment; or (c) being regarded as having such an impairment”. The Act requires the employer to provide disabled workers with ‘reasonable accommodations’ to help them do their jobs and further, makes it illegal for employers to fire workers due to disability. 







It is the responsibility of every employer to make sure that their employees and people who apply for a job with them are treated fairly and are not subjected to discrimination. Unfortunately, however, this is not the case in relation to persons with disabilities where as noted earlier, many employers are reluctant to engage or retain them in employment due to several reasons. In order to eliminate such discrimination, as mentioned above, there is an urgent need to amend Article 8(2) of the Constitution, firstly, to explicitly prohibit discrimination on the grounds of disability, and secondly, to extend its application to employees in all sectors regardless of whether it is public and private sector. Moreover, it is observed that the Persons With Disabilities Act 2008 (Act 685) had not adopted words such as ‘discriminate’ or ‘to protect person’s with disability against discrimination’ and such omission raises questions of equality between a disabled person and his/her able-bodied counterparts. The position elsewhere, particularly in the developed countries is different where, as noted earlier, the law has been enacted to accord equal employment opportunities to the disabled persons. It is therefore high time for Malaysia to roll out a workplace discrimination law which should prohibit inter alia, discrimination against the disabled persons either when seeking employment or in the workplace. 
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